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AN ACT of Parliament to provide for the

2. The long title to the Witness Protection Act.  Amendment of
2006, in this Act referred to as “the principal Act”, is !ficlong tie o
amended by inserting the following words immediately - No-16 of 2006.
after the word “proceedings” —

‘A‘to establish a Witness Protection Agency and
provide for its powers, functions, management and
admtnistration, and for connected purposes”.

~ A mxam -

Act, 2006. and shail come into operation on sueh-day' & €ommencement.
the Minister may, by notice in the Gazette, appont.

3. Section 2 of the principal Act is amended by Amendmdnt of
inserting the following new definitions in their proper - ¢ction 2 of No.

16 of 2006.

alphabetical sequence- ° ~

“Agency” means the Witness Protection Agency
established by section 3A;

“Board” means thé Witness Protection Adyvisory Board
established by section 3P;

- “Committee” means the State 'C@otéﬁ@ns Advisory .

Committee established urider the State Cporations Act; -~ ~ir Cap, 446

“Director” means the Director of the Agency appointéd:
under section 3E;

“Minister” means the Mirdister for. the. time beirg
responsible for matters relating to witness protection;

~ () O A WERaULME aateiiiEtAALAS S Meaame s e

marriages are registered or recorded; or

(b) an index, maintained under any Act. of
certified copies of any such registers;

“Tribunal”™ means _th'e'“witnéss :Proteefion Apbeéls
Tribunal established by sectionr 3L~ :
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“witness” has the meaning ascribed to that expression
by section 3;

“witness protection order” means an. order of the High
Cour‘ visndaw Dawt TTT. -
4. Section 3 of the principal Act is amended —

Meaning of 3

“witness™ (a) by deletmg, subsection (1) and subsututmg

therefor the following new subsection —

(1) For the purposes of this Act, a
witness is a person who needs protection
from a threat or risk which exists on
account of his being a crucial witness,
who -

. (a) has given or agreed to give,
evidence on behalf of the State
in —

(1) proceedings for an
offence; or

(1i)  hearings or
proceedings before an
authority which is
declared by the
Minister by Order
published in the
Gazette to be an
authority to which this
paragraph applies;

(b) has given or agreed te give
evidence, otherwise than as
mentioned in paragraph (a), in



S 23

relation to the eommission or

possible —commission  of an_
_ .offenceagainst a law of Kenya; '

1S Yas made a statement o —
(1) the Commissioner of -
Police or a member of
the Police Force; or

(i1) a law enforcement agency,
in relation to an.offence
against a law of Kenya;

(d) is required to give evidence in a
prosecution or inquiry héld before
a court, commission of. tribunal
outside Kenys -

(i) for the purposes of any
treaty or agreement to
which Kenya is a party;
or

(ii) in circumstances
prescribed by
regulations made under
this Act.

(b) by deleting subsection (2) and substituting
therefor the following new subsection-

(2) A person shall be a protectiédqpcrson
for the_puipose of this Act if that person
qualifiesfor protection -

{a) by virtue of being related to a
“WitRess; er

(a) cont{ol and supervise itg
Staff in' 2 manner and for

No. 16
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(3) The Agency may request the courts, i
'_;mpport,-of‘—th = e, to implement

prbt"eétion measures’ duriﬁg churt pmpgé_%'
- which measures may - include:- but et
limitedto-

{ (a) holding in camera or closed sessions;

J (b) the use of pseudonyms;

(¢ (c) the reduction of identifying
information;
f) (d) the use of videc link; or o
( : -
(e) employing measures to obscure or
distort the identity of the witness.
(g)«
¢ (4) The Agency shall put in pla_ce suppod
a measures to facilitate the integration of the
protected person.
ln‘cr:lusion in{ ; S.(1) The Attorney-Geperal shall have the sole
gr;;f§i1zzg.cc ™ responsibility of deciding whether to include a witness in

the programme, even in casés where a legal representative
of the witness, a member hf the Police Foree or another
law enforcement agency
included in the programmdg.

b

(2) A witness may belincluded in the programme only
if—

(a) the Attomey-Ge;ﬁxera! has decided that the witness
be included: |

(b) the witness agr}es to be included; and
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(c) a memorandum of understanding in accordance
with section 7 is signed by the witness or by—

(1) a parent or guardia}n of the witness, if the
witness is under [the age of eighteen
years; or “

(i)  a guardian or other:person who is usually
responsible for the care and control of the
witness, if the witness otherwise lacks
legal capacity to si%n it.

|
(3) Where a witness has not heen offered protection
under the programme, a written r¢quest for his inclusion
in the programme may be made to the Attorney-General
by—
(a) the witness; or

(b) any law enforcement aggncy.
(4) The Attorney-General hall respond to a request
under subsection (3) within seven days of receiving it.

(5) Where—

(a) a parent or guardian fof a witness signs a memo-
randum of understanging because the witness was
under the age of eighteen; and

(b) the memorandum fis still operating after the
witness turns eightegn,

the Attorney-General may fequire the witness to sign the
memorandum.

No. 16
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Asscssing witness 6. (1) In dec1dmg Q\_Nhether to include a witness in the

for inclusion in
the programme.  PTOgramme, the al shall have regard to—

(a) the seriousness of the offence to which any
relevant evidence or statement relates;

(b) the nature and importance of any relevant
evidence or statement;

(c) the nature of the perceived danger to the witness;

(d) the nature of the “‘witness’s relationship to other
witnesses.-being assessed for inclusion in the
programme;

(e) if a psychological or psychiatric examination or
evaluation of the witness has been conducted to
determine the witness’s suitability for inclusion in
the programme—that examination or evaluation;

(f) whether there are viable alternative methods of
protecting the witness;

(g) whether the witness has a criminal record,
particularly a record of crimes of violence, and
whether that record indicates a risk to the public
if the witness/is included in the programme,

and Jnay have‘ regard to such other matters as the
Attorncy- éneral considers relevant.

(2) The A‘t?omey-Genqg'l shall Jhot. mclude a witness
in the programme if the Axtomey—General does not, in his
opinion, have enough information to assess the matters
referred to in this section in relation to the witness.
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7. (1) A memorandum of understanding shall—

(a) set out the basis on which a participant is
included in the programme and details of the
protection and assistance which are to be
provided; and

(b) contain a provision to the effect that protection
and assistance under the programme may be
terminated if the participant deliberately breaches
a term of the memorandum of understanding or a
requirement or undertaking relating to the pro-
gramme.

(2) A memorandum of understanding in relation to a
participant may also contain provisions relating to any
one or more of the following—

(a) any outstanding legal obligations of the
participant and how they are to be dealt with;

(b) any legal obligations which the participant may or
may not enter into;

(c) the surrender and issue of passports and other
identification documents;

(d) the taking, provision and retention of photographs
of the participant;

No. 16

Memorandum of
understanding.
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(e) the issue of any documents relating to the new
identity of the participant;

(f) the prohibition of the participant from engaging
in specified activities;

(h) marriage, family maintenance. taxation. welfare
or other socital or domestic obligations or
relationships;

(i) any other obligations of the participant,

(j) consequences of the participant’s failing to
comply with the provisions of the memorandum
of understanding; and

(j) any other matter for which it may be nccessary or
expedient to make provision in the circum-
stanees of the case.

(3) A memorandum of understanding shall contain a
statement advnsmg, the participant of his n%‘ht to complain
to the Attarney-Generat about the conducl of any offeer
in relation to the matters dealt with in the memorandum.

(4) A memorandum of understanding shall be %ignu‘

by or_on behalf of the witness in_the presence of the

-Genégt of an’ officér designaled by th
Attomey General for the purposes of this section.

(5) A witpess becomes included in the programme
when the Attemey-General or an “officer “designated by
him signs the memorandum of understanding.
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(6) The Attormmev-General shall. as soon as practicable
after a memorandum of understanding is duly signed.
notify the relevant participant that it has been signed.

8. A memorandum of understanding may %e varfg\‘ Variation of
with the consent of the participant and the memorandum of
> al understanding.

9. (1) The Attomey-General may include in the Temporary

programme on a temporary basis a witness who. in the protection pending
¥ e full assessment.

Aﬂoma}ﬁeneral s opinion. is in urgent need of
protection.

(2) The Attemey-seneral may require an interim

memorandum of understanding to be signed by or on
behalf of the witness.

(3) Sections 5 and 6 shall not be construed as
preventing the exercise or performance of any power or
function under this section but. in so far as the
requirements of those sections have not been complied
with before the witness is included in the programme,
they shall be complied with as soon as practicable after
the witness's inclusion.

10. (1) Protection and assistance provided under the (Cessation of
proggnmm participant shall be terminated by the protection and
Attettrey: l if the participant requests in writing that ~ 25'S2n¢®:

it be terminated.

(2) Protection and assistance provi d und_gr the
programme may be terminated by the Attomey—Gemm
1f—

(a) the participant deliberately breaches a term of the

memorandum of understanding or a requirement
or undertaking relating to the programme
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(b) anything done or intended to be dong by the
participant is, in the opinion of the Aftorney-
General; likely to threaten the security or
compromise the integrity of the programme; or

(c)the circumstances which gave rise to the need for
protection and assistance for the participant have
ceased to exist,

and the Atterney-General is of the opinion that, in the
circumstances of the case, the protection and assistance
should be terminated.

Suspension Og 11. Protection and assistance provided under the
protection an
assistance. programme Jo 2 participant may be suspended by the

Attomey—Genefal for a reasonable period determined by
the Attomey-General if he is satisfied that the participant
has done or intends to do semething which limits the
ability of the Attomey—General to provide adequate
protection to the participant.

_NOI*ICC of 12. If protection and assistance provided under the
;::n‘:]ﬁ';:fgz o  programme to a participant g term;cnated or suspended

suspension. under section 10 or 11, the Attomey—Gencral shall notify
any law enforcement agency which is interested in the
decision.
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PART III—PROTECTING WITNESSES FROM
IDENTIFICATION

13. Without limiting the powers of the ﬂ%eme—yu.“

General under section 4, he may apply for any documents
necessary—
(a) to allow a witness to establish a new identity;

(b) otherwise to protect the witness; or

(c) to restore a former participant’s former identity.

14. (1) The-Atiormty-Gembrat-may, in a manner to be
prescribed by rules of court, apply to the High Court for
an order authorising a specified person, or a person of a
specified class or description—

(a) to make a new entry in a register of births or a
register of marriages in respect of a witness;

(b) to make a new entry in a register of deaths n
respect of a witness or a relative (by blood or
marriage) of a witness; or

(c) to issue in the witness’s new identity a document
of a kind previously issued to the witness.

(2) The Attbrhey-Genesal shall provide such evidence
as the High Court may require to satisfy itself as to the
matters specified in section 16.

No. 16

ldemifyihg
documents.

Application for
court order.
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CO(;H‘t phr_oc’gcdi'ngs 15. All business of the High Court under this Part
under this Part to . .

be closed to shall be conducted in camera.

public.

Power of High 16. The High Court may make a witness protection

C ak AP -
ijlir: tomake  order if it is satisfied that—

(a) the person named in the application as a
witness—

(i) was a witness to or has knowledge of an
offence and is or has been a witness in
criminal proceedings relating to the offence;
or

(11) is a person who, because of his relationship
to or association with a person to whom
subparagraph (i) applies, may require
protection or other assistance under this Act;

(b) the life or safety of the person may be endangered
as a result of his being a witness;

(c) a memorandum of understanding has been entered
into by the witness in accordance with section 7;
and

(d) the person is likely to comply with the
memorandum of understanding.

Effcct of witness 17. On the making of an order of the kind referred to
protection order. 4y cection 14 (1) (a) or (b)—
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(a) a person authorised to do so by the order may
make such entries in a register of births, deaths or
marriages as are necessary to give effect to the
order;

(b) the appropriate registrar having charge of the
register of births, deaths or marriages shall afford
the person so authorised full access to the relevant
register and give him such assistance as he may
require; and

(c) the Attom&@y-ieneral shall maintain records
showing details of the original birth, death or

marriage of each person in respect of whom an
entry is made under paragraph (a).

18. (1) An entry made under this Act in a register of
births, deaths or marriages has effect as if it were a valid
entry made in accordance with the law governing the
register.

(2) An entry made under this Act in a register of
births, deaths or marriages can only be cancelled by the
Registrar-General or an appropriate registrar if the High
Court, after being satisfied that the witness is no longer
included in the relevant pro ramme, has made an order on
the application of the Axteggréeneml directing that the
entry be cancelled.

19, (1) A participant who has been provided with a
new identity under the programme shall not marry
unless—

No. 16

Effcct of entries
made undcr this
Act.

Cap. 149.

Special provision
in case of
marriagc of
participant.
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(a) the participant has given to the Attorney-General
evidence which establishes the identity of the
participant and shows that the participant is of
marriageable age,

(b) if the participant has been married previously—
the participant has given to the Attomey-Gensral
evidence which establishes that the contemplated
marriage is not contrary to law; and

(c) the participant has given to the Attorney-General
a statutory declaration to the effect that there is no
legal impediment to the marriage and the
Attomeyv\(*}encral is not ‘aware of any such
impediment.

(2) A person who contravenes this section is guilty of
an offence and 1s liable on conviction to a fine not
exceeding fifty thousand shillings or to imprisonment for
a term not exceeding six months, or both.

Restoration of 20. (1) Where—
former identity.

(a) a participant has been provided with a new
identity under the programme; and

(b) protection and assistance afforded to him under
the programme have been terminated,

the Attorrey-General may, if he considers it appropriate
to do so, take such action as is necessary to restore the
former participant’s former identity.
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(2) The Attornéy-erteral shall take reasonable steps

to notify the former participant of a decision under
subsection (1).

(3) If the Attorney-General—

(a) takes action under this section to restore the
former identity of a person who was a participant;
and

(b) notifies the former participant in g\v’rnmg\ that he is
required to return to the At 1 all
documents provided to the former participant that
relate to the new identity provided under .the
programme,

the former participant shall not, without reasonable

exqusg, 1 retuse or fail to return those documents to the
Auoméy—Gcnéral within fourteen days after receiving the
notice.

(4) A person who contravenes subsection (3) is guilty
of an offence and is liable on conviction to a fine not
exceeding fifty thousand shillings or to imprisonment for
a term not exceeding six months, or both.

21. While an entry made under this Act in a register of
births, deaths or marriages continues in force, a person in
respect of whom the entry is made who uses or obtains
any document issued by a registrar having charge of a
register of births, deaths or marriages which is based on
the previous entry is guilty of an offence and is liable on

No. 16

Offences in
relation to
documents.
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conviction to a fine not exceeding fifty thousand shillings
or to imprisonment for a term not exceeding six months.
or both. -

22.(1) A person who, either directly or indirectly.
makes a record of, or discloses or communicates to
another person, any information relating to the making of
an entry under this Act in a register of births. deaths or
marriages, unless it is necessary to do so—

(a) for the purposes of this Act;

(b) for ,the purposes of an investigation by the
Attdmcy-General the Police Eorce or another law
enforcement agency; or

(c) to comply with an order of the High Court,

1s guilty of an offence and is liable on conviction to a fine
not exceeding five hundred thousand shillings or impris-
onment for a term not exceeding three years, or both.

(2) Notwithstanding subsection (1), the Attormey-
General may disclose the former identity of a participant
or former participant for the purpose of obtaining
documents relating to the new identity of the participant
or former participant.

23. (1) Where—

(a) a participant who has been provided with a new
identity under the programme would, apart from
this section, be required by or under a law of
Kenya to disclose his former identity for a
particular purpose; and
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(b) the Attermey-General has given the participant

permission, in the form prescribed by regulations
made under this Act, not to disclose his former
identity for that purpose,

the participant is not required to disclose his former
identity to any person for that purpose.

(2) If a participant has been given permission under
subsection (1) not to disclose his former identity for a
particular purpose, it is lawful for the participant, in any
proceedings or for any purpose, under or in relation to the
relevant law of Kenya to claim that his new identity is his
only identity.

(3) It shall be the duty of cach person who is or has
been associated with the administration of thc pro-
gramme, and who has obtained access to information or a
document relevant to the programme, not to disclose that

information or Bublish that document except as authorised
by the \ue,tilvt“)

(4) In this section, “participant” includes a person
who—

(a) was provided with a new identity under the
programme; and

(b) 1s no longer a participant but retains that identity.

24. (1) If. in any proceedings in a court, tribunal or
commission of inquiry, the identity of a participant is in

No. 16

Identity of
participant not to
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bedisclosedin  jgsue or may be disclosed, the court, tribunal or

legal proceedings. .1 mission shall, unless it considers that the interests of
justice require otherwise—

(a) hold that part of the proceedings which relates to
the identity of the participant in private; and

(b) make such otder relating to the suppression of
publication of evidence given before the court,
tribunal or commission as, in its opinion, will
ensure that the identity of the participant i1s not
disclosed.

(2) If in any proceedings in a court, tribunal or
commission of inquiry, a participant or former participant
who has been provided with a new identity under the
programme is giving evidence, the court, tribunal or
commission may hold that part of the proceedings in
camera.

(3) The court, tribunal or commission before which
any proceedings referred to in subsection (1) or (2) are
conducted may, if it thinks fit, by order direct—

(a) that no question shall be asked in the proceedings
which might lead to the disclosure of a protected
identity of a participant or former participant or of
his place of abode;

(b) that no witness in the proceedings, including a
participant or former participant, can be required
to answer a question, give any evidence, or
provide any information, which may lead to the
disclosure of a protected identity of the
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participant or former participant or of his place of
abode; and

(¢) that no person involved in the proceedings shall,
in the proceedings, make a statement which
discloses or could disclose a protected identity of
a participant or former participant or his place of
abode.

(4) In subsection (3), “protected identity” means an
identity of a participant or former participant that is
different from the identity under which he is known in or
in connection with the proceedings concerned.

(5) This section shall have effect notwithstanding any
provision of the Commissions of Inquiry Act or any other
law or rule of evidence.

25. The Attoridy-Gerteral shall not obtain document-

ation for a participant which represents that the
participant—

(a) has a qualification which he does not have; or

(b) is entitled to a benefit to which he 1is not entitled.

26. The Atterméy+tiemcral may make commercial
arrangements with a person under which a participant is
able to obtain a benefit under a contract or arrangement
without revealing his former identity.

27. (1) If a participant has any outstanding rights or

ogR- ke T

obligations or is subject to any restrictions, the A. y- -

No. 16

Cap. 102.
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participant. General shall take such steps as are reasonably practicable
to ensure that—

(a) those rights or obligations are dealt with
according to law; or

(b) the person complies with those restrictions.

(2) Such action may include—

(a) providing protection for the participant while the
participant is attending court; or

(b) notifying a party or 0551blc_ party to legal
proceedings that the A&&é\ey General will, on
behalf of the participant, accept process issued by
a court, a tribunal or a commission of inquiry and
nominating an office for the purpose.

At:l‘)fdﬂ*‘cézf' 28. (1) If the Attorney-General “is satisfied that a
;m:fc‘:gi:f ¥ participant who has been provided with a new identity
under the programme is using the new identity

(a) to avoid obligations which were incurred before
the new identity was established; or

(b) to avoid complying with restrictions which were
imposed on the person before the new identity
was established,

the Attorney-eneral shall give notice in writing to the
participant stating that he is so satisfied.
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(2) The notice shall also .state that, unless the

participant  satisfies the Attomey-seneral that the

obligations will be dealt with according to law or the
restrictions will be complied with, the AttoBrey-General
will take such action as he considers reasonably necessary
to ensure that they are dealt with according to law or
complied with.

(3) Such action may include informing a person who
1s seeking to enforce rights against the participant of the
details of any property, whether real or personal, owned
by the participant under his former identity.

29. (1) The Attormcy=General may, at his discretion,

certify in writing that the whole or part of an amount held
by a participant represents payments made to the
participant under the programme.

(2) An amount so certified cannot be confiscated or
restrained, and cannot be applied in payment of pecuniary
penalties, under any law.

PART IV—MISCELLANEOUS

30. A person who, without lawful excuse, disclosecs
information-—

(a) about the identity or location of a person who is
or has bcen a witness or participant; or—

(b) which compromises the security of such a person,
is guilty of an offence and is liable on conviction to
imprisonment for a term not exceeding seven years.

No. 16
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Disclosure by 31. (1) A person who is or was a participant or a

pebtcipants and  \itness considered for inclusion in the programme and
who directly or indirectly discloses or communicates to
another person—

(a) the fact that he or a member of his family has
entered a memorandum of understanding under
section 7;

(b) details of the memorandum of understanding;

(c) ino ation relatmg to anything done by the
friey-General or any officer under this Act; or

(d) information about any officer gained by the
person as a result of anything done under this Act,

is guilty of an offence and is liable gn conviction to
imprisonment for a term not exceeding stVes years.

(2) This section shall not apply to a disclosure or
communication which—

(a) has been authorised by the Attorney-General,

(b) is necessary for the pyrposes of an investigation
by the Attémey—Ge eral, the Police Force or
another law enforceghent agency; or

(¢) 1s necessary to comply with an order of the High
Court.
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(3) For the purposes of subsection (1), a person is a
witness considered for inclusion in the programme if—

(a) the person is a witness who is the subject of
consideration under section 3 for inclusion in the

programme (even if the Atiomey-Geéneral sub-

sequently decides not to include the witness); or

(b) the person is a witness included in the programme
temporarily under section 9 (even if the witness
does not go on to be included in the programme).

32. (1) Except as otherwise provided by order of the
High Court, no person who is or has been—

(a) the Attorney-General or ah officer under the
Attorney-general; ’

.. /.
(b) the Commissioner of Pglice, a member of the
Police Force or a person employed in its
administration;

(c) the registrar having )c:harge of a register of births,
deaths or marriagesy

(d) a person employéd in the administration of the
Births and Deaths Registration Act or any law
under which mdrnages are registered or recorded,

(e) the Attomey-z}eneral or any member of his staff;
or

No. 16
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(f) a person or body (or an gmployee of a person or
body) providing services to or for a participant on
request made by or or behalf of the Attorney-
General,

shall be compellable in any proceedings in a court.
tribunal or commission of inquiry to produce any
document or to divulge or communicate any matter or
thing relating to the exercise of functions under this Act
or the protection of witnesses included in the programme.

33.(1) No action or proceeding. including a
disciplinary action. may be instituted or maintained
against a witness in respect of-

(a) any assistance given by the witness to the
court or to a law enforcement agency;

(b) a disclosure of information made by the
witness to the court or to a law cnforcement
agency.

(2) Subsectian (1) does not apply with respect to a
statcment made by a witness who did not helieve
it to be true.

(3) No person shall be required to identify, or provide
information that might lead to the identification of, a
witness  who assisted or disclosed information to the
court or law enforcement agency.

(4) In any proceedings before a court, the court shall
ensurc that information that identifies or might lead to the
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identification of a person who assisted or disclosed
information to the court or law enforcement agency is
removed or concealed from any documents to be
produced or inspected in connection with the proceeding.

(5)Sub sections (3) and (4) shall not apply to the extent
determined by the court to be necessary to ensure that
justice is fully done.

34. No person shall be liable to any action, claim, suit
or demand whether criminal or civil in respect of any
thing done or omitted to be done by him in good faith in
the exercise or purported exercise of a function conferred
by or under this Act.

35. The Attorney-General may delegate all or any of
his functions under this Act, other than this power of
delegation, to an officer within his administration.

36. (1) The Minister may make regulations for or with
respect to any matter which by this Act is required or
permitted to be prescribed or which is necessary or
expedient to be prescribed for carrying out or giving
effect to this Act.

(2) The Chicf Justice may make such rules of court as
may be required or pcrmittcd by this Act to be made or as
may be necessary or expedient to be made for carrying
out or giving cffect to this Act.

No. 16
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